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	The Hague, [date]
LA-CO-804995  


[DRAFT]  MANDATORY REQUIREMENTS
FOR THE PROVISION of FIXED TELEPHONY SERVICES
between 
[Contractor] 
and

Europol

Tender Reference: 
D/C1/1515
The European Police Office (hereinafter referred to as “Europol”), located at Eisenhowerlaan 73, 2517 KK The Hague, The Netherlands represented for the purpose of the signature of this contract by 
[name], [function] of the one part, 

and

[name contractor]  (hereinafter referred to as “Contractor”), Chamber of Commerce registration number [number] with its registered address at  [address]  represented for the purpose of the signature of this contract by [name], [function] 
HAVE AGREED:
Article 1: Order of preference and implementation 
1. The following documents shall together be taken as representing the agreement of the parties: 
i. These mandatory conditions, as listed below; 
ii. Annex I: Tender Specifications [and any questions and answers; 

iii. Annex II: The Contractor’s offer dated [date], including Contractor’s general terms and conditions (as amended by Europol’s mandatory conditions), the [clarifications] and the SLA.
 and shall be further referred as the “Framework Contract”. 
2. The contractual relationship between the Contractor and Europol is governed by this Framework Contract. The above listed documents shall supplement each other, with the understanding that Europol’s contract mandatory requirements take precedence over any other lower named document. 

3. The parties acknowledge that this is a Framework Contract and that purchases of services under it shall be made by means of Purchase Orders placed by Europol with the Contractor, on a template as used by Europol [or if specifically required by Europol, via e-PRIOR as referred to in Article 12 below]. The conditions of the Framework Contract apply to the Purchase Orders placed by Europol.
Article 2: Subject and Performance of the Framework Contract
1. The Contractor is responsible for the performance of fixed telephony services as stipulated in the Tender Specifications in Annex I (Tender Specifications) and as offered in Annex II (Contractor’s offer). Services may be delivered either at Europol’s Premises in The Hague or – if specifically requested by Europol – at “Somewhere in the Netherlands” (SNL) location.
2. The Contractor shall participate in good faith in the migration procedure from Europol’s incumbent provider and phasing-out (exit management) procedure as detailed in Annex I (Tender Specifications).  The Tender Specifications shall have priority over the Contractor’s offer in relation to the definition of Contractor’s obligations and scope of the migration procedure and phasing-out (exit management). 
3. Europol shall be under no obligation to commit any minimum amount of services under the Framework Contract; nor is Europol obliged to purchase exclusively from the Contractor. 
4. Without Europol’s prior written consent, the Contractor may not change Europol’s existing, transferred or, under this Framework Contract, newly generated telephone numbers.
5. The Contractor must obtain and maintain throughout the duration of the Framework Contract any permit or licence required for performance of its contractual obligations under the national laws and regulations in force.
Article 3:  DURATION
1. The Framework Contract shall be valid for 3 (three) calendar years as of the date of last signature and shall be renewed automatically for a further period of 1 (one) year, unless no written notice of termination is submitted by one of the parties at least 3 (three) months before the end date.
2. The total maximum duration of the Framework Contract is limited to 4 (four) calendar years, however it shall apply for 6 (six) months to services ordered by means of Purchase Order placed before its expiry date. 
Article 4: Prices 

1. The maximum total expenditure under this Framework Contract for the entire duration, including renewal is EUR 1, 265,000 (one million two hundred and sixty-five Euro).  Increase of maximum expenditure up to 25% of such maximum is possible in accordance with the conditions detailed in Annex I (Tender Specifications). 

2. No minimum expenditure is guaranteed under this Framework Contract.  

3. Prices and any [guaranteed] discounts are as indicated in the Contractor’s offer at Annex II. The offered discounts shall be fixed for the entire duration of the Framework Contract (including any renewal) unless higher discounts are otherwise applicable.  Any such higher levels of discounts shall be specified in a Purchase Order. 
4. The prices may be indexed on annual basis, if an objective basis therefore is provided for in the Contractor’s terms and conditions, part of Annex II and in accordance with the conditions for indexation for all Contractor’s customers. Annual indexation must be requested by the Contractor in advance in writing and is subject to a written addendum to this Framework Contract. Calculations with regard to indexation must be provided by the Contractor for Europol’s verification. 
ARTICLE 5: PAYMENT AND INVOICING
1. In return for satisfactory performance of its contractual obligations, payment shall be made by Europol within 30 (thirty) calendar days following the receipt of an admissible invoice. Unless mutually agreed in writing between the parties, Europol shall not be obliged to make any payments in advance. Payments shall be deemed to have been made on the date on which Europol’s account is debited. 

2. Europol may suspend the payment period at any time by notifying the Contractor in writing that its invoice cannot be processed for any of the following reasons: 

a) The invoice does not comply with the provisions of the Framework Contract or  the provisions of a  Purchase Order; 

b) The invoice is not supported by appropriate documents as indicated in this Framework Contract or Purchase Order; 

c) Europol raises objections in relation to such supporting documents attached. 
3. Europol shall notify the Contractor in writing as soon as possible of any such suspension, giving the reasons for it. Suspension shall take effect on the date the notification is sent by Europol. The remaining payment period shall start to run again from the date on which the requested information or revised documents are received or the necessary further verification, including on-the-spot checks, is carried out. Where the suspension period exceeds 2 (two) months, the Contractor may request Europol to justify the continued suspension. 

4. In the event of late payment the Contractor shall be entitled to interest (even without the need to submit a claim) provided the calculated interest exceeds EUR 200 (two hundred Euro). If interest does not exceed EUR 200, the Contractor may claim interest within two (2) months of receiving the payment. Interest shall be calculated at the rate applied by the European Central Bank to its most recent main refinancing operations (“the reference rate”) plus 8 (eight) percentage points (“the margin”). The reference rate in force on the first day of the month in which the payment is due shall apply. Such interest rate is published in the C series of the OJEU. Interest shall be payable for the period elapsing from the calendar day following expiry of the time limit for payment up to the day of payment. This provision shall replace any standard late payment of interest/late payment charges which may not be applied in addition.
5. Invoices must conform to the conditions specified in Annex I (Tender Specifications) and contain the Contractor’s identification data, the amount, the currency and the date, as well as the Framework Contract or Purchase Order reference.

6. Invoices shall indicate the place of taxation of the Contractor for value added tax (VAT) purposes, the VAT number and shall specify separately the amounts not including VAT and the amounts including VAT. Europol is, as a rule, exempt from all taxes and duties, including VAT, pursuant to the provisions of Articles 3 and 4 of the Protocol on the Privileges and Immunities of the European Union.

7. In order to ensure correct invoicing and upon request, Europol will provide the Contractor with a VAT exemption certificate on the basis of a signed Purchase Order, prior to any invoice being issued by the Contractor. If the Contractor is a Dutch registered company, the Contractor shall ensure that all invoices issued to Europol under the Framework Contract are including VAT, which shall be reclaimed by Europol from the Dutch Tax authorities. If required, the Contractor shall provide Europol with all necessary assistance to facilitate the procedure to reclaim VAT.

8. E-invoicing: If specifically requested by Europol in writing, the Contractor shall submit invoices in electronic format if the conditions regarding electronic signature specified by Directive 2006/112/EC on VAT are fulfilled, i.e. using a qualified electronic signature or through e-PRIOR (see Article 12 below).
ARTICLE 6: Security, Confidentiality and Data Protection 

1. The Contractor undertakes to treat in the strictest confidentiality and not make use of or divulge to third parties any information and/or documents which are linked to performance of this Framework Contract, except where prior written permission is granted by Europol. The Contractor shall continue to be bound by this undertaking after the Framework Contract expires or is ended. 

2. Any distribution and/ or publication of information relating to the Framework Contract by the Contractor shall require Europol’s prior written permission. Europol is entitled to stipulate conditions when granting permission. 

3. The use of information obtained by the Contractor in course of the Framework Contract for purposes other than its performance is forbidden, unless Europol has specifically given prior written authorisation to the contrary. 

4. Europol shall neither be part of and/or be listed in any registry or directory available to third parties; nor shall Europol be subject to any telemarketing or customer surveys conducted or subcontracted by the Contractor.

5. Europol shall be under no obligation to provide the Contractor with information, if provision of such information would breach Europol’s security and confidentiality rules.

6. The Contractor’s personnel (including any sub-contractor’s personnel) involved in the performance of the Framework Contract who, for the purpose of execution of contractual tasks, have to enter Europol Premises are obliged to apply all security instructions specified by Europol. Furthermore, Europol reserves itself the right to have the Contractor’s personnel (including any sub-contractor’s personnel) performing onsite activities at Europol Premises, accompanied by Europol staff. 

7. The Contractor’s personnel performing tasks and services onsite at Europol Premises (or – if applicable – on SNL location) under this Framework Contract will be required to have the following: 

a) By default and as minimum, a certificate of good conduct issued by national authorities of a EU member state and not older than 3 (three) months at the time of submission of the particular offer for services in tandem with the signature of a declaration of confidentiality on a template as provided by Europol. The certificate of good conduct must be submitted by the Contractor for Europol’s verification prior to the commencement of the services.  Europol shall have the right to reject a member of Contractor’s personnel based on the information stipulated in the certificate of good conduct. The Contractor may be requested by Europol to renew the certificate of good conduct. The cost of obtaining and the renewal of the certificate shall not be borne by Europol. 

b) A security clearance at the level as stipulated in Annex I (Tender Specifications) or equivalent level. The security clearance must be granted by a competent National Security Authority of the EU Member State and must be presented for Europol’s verification before the commencement of the services. Equivalence of security clearances to the required level shall be determined by Europol. Europol shall have the right to reject a member of Contractor’s personnel whose security clearance is not considered equivalent or satisfactory.

8. If the Contractor fails to comply with the requirements stipulated at paragraph (7) above, if Europol rejects the Contractor’s personnel on the basis of information contained therein, or if the security clearance is not accepted as equivalent or satisfactory by Europol, the performance of tasks and services ordered by means of a Purchase Order will be suspended until such requirements are complied with and the Contractor’s personnel accepted by Europol.  Failure to comply with the requirements of paragraph (7) above shall be considered a breach of the Contractor’s obligations and may entitle Europol to impose liquidated damages under Article 10 (“Liquidated damages”) below, if such failure resulted in delay to delivery of goods or performance of the services.
9. The Contractor guarantees that it complies with all current regulations governing the handling of data, in particular telecommunications and data protection legislation.  
10. Should the Contractor ever be presented with a proposal or a finalised court order/order for recording calls/data traffic, without informing Europol they shall inform Europol immediately and shall raise a concern that such action would violate the Europol headquarters agreement with the host state.
11. The parties agree that personal data shall be processed solely for the purpose of contractual performance, management and follow-up, without prejudice to possible transmission to internal audit services, to the European Court of auditors, the Financial Irregularities Panel and to the European Anti-Fraud Office (OLAF) for the purposes of safeguarding the financial interests of the Union. Personal data shall be deleted where possible when those data are not necessary for control and audit purposes. For the purpose of control and audit purposes personal data shall be kept for a 5 (five) year period after the final payment made under the contract. Upon expiry of the 5 (five) year period, personal data shall be deleted. Europol may request the Contractor to certify the destruction of personal data by means of a signed and dated written declaration sent by registered mail to Europol.

12. The Contractor may, upon request, obtain communication of the Contractor’s personal data and rectify any inaccurate or incomplete personal data. Should the Contractor have any queries concerning the processing of the Contractor’s personal data, the Contractor shall address them to Europol’s Data Protection Officer as referred to the following contact point: DPO@europol.europa.eu. With regard to the processing of the Contractor’s personal data, the Contractor has a right to recourse at any time to Europol’s Data Protection Officer.
13. The Contractor is responsible for passing on the obligations as stipulated in this Article to its sub-contractors and for ensuring compliance with such obligations by its sub-contractors. If any evidence of compliance by sub-contractors with this Article is requested by Europol, the Contractor shall be responsible for obtaining it. 

14. The Contractor is not entitled to provide such Personal data to other third-parties for whatever purpose without Europol’s prior express written consent. 

15. If the Contractor acts in conflict with any of these security, confidentiality and data protection requirements, the Contractor shall in each of these cases, without any summons or notice of default being required, forfeit to Europol on demand a maximum amount of EUR 50.000,00 (fifty thousand EURO) per event and the overall maximum of EUR 150.000,00 (one hundred and fifty thousand EURO) per calendar year. This shall only be forfeited if justified by the nature of violation, taking into account Europol’s particular interest in confidentiality. In this regard any damages paid separately will be taken into account. This penalty does not affect the other rights of Europol, including the right to compensation for damages.
ARTICLE 7: CONTRACTOR’S PERSONNEL
1. The Contractor is solely responsible for its personnel delivering goods and/or performing services under the Framework Contract and exercises sole authority over such personnel. Contractor’s personnel as referred to in this Framework Contract include sub-contractor’s personnel, if applicable.
2. The Contractor must provide Europol with identification details of all personnel on assignments at Europol, prior to the signature date of a Purchase Order. Each Contractor’s personnel must carry his/her identity document while on Europol’s Premises and/or on SNL and shall present it to Europol immediately upon request.

3. The Contractor shall make provision for the following employment or service relationships with the Contractor’s Personnel:

i. Personnel  delivering goods and/or performing services may not be given orders directly by Europol, except by Europol’s security officers in relation to the established security regime on Europol’s Premises or SNL;

ii. Europol may not, under any circumstances, be considered to be the employer of the Contractor’s Personnel. Performance of services for Europol does not result in any employment or contractual relationship with Europol;

4. The Contractor is solely responsible for complying with the applicable Dutch legislation, including specific legislation on temporary employment and collective labour agreements, as applicable. The Contractor is presumed to be familiar with all such obligations and may not rely or claim ignorance of such regulations. 

5. The Contractor is responsible for paying the due remuneration to its personnel, as a good employer and Europol is entitled to verify that the Contractor’s is compliant with such obligation. Verification shall take place upon Europol’s written request and may concern either the entire group of Contractor’s personnel or only part of it. 

6. If – following verification, upon notification by a member of Contractor’s personnel or otherwise – Europol becomes aware that the Contractor is (even allegedly) in breach of its obligation to pay due remuneration, Europol is entitled to take measures to ensure Contractor’s compliance, including but not limited to getting more insight in Contractor’s business administration or arranging for a (third-party) audit of Contractor’s administration. 
7. If the Contractor is not the personnel’s employer, Europol may request and the Contractor must provide proof of legal relationship (e.g. copy of employment contract) between the member of personnel and his/her employer (i.e. the sub-contractor). Additionally, the Contractor must provide Europol with detailed information concerning personnel’s employer including registered address, names of authorised persons and contact details of such authorised persons, sufficient to enable Europol to comply with its obligation to inform under Dutch law.  

8. The Contractor is solely responsible for communication with its own personnel with regard to his/her/their assignment(s) at Europol, including with regard to termination or extension of such assignment(s).  The Contractor must ensure that its Personnel involved in the performance of the Framework Contract are aware of at least the following details:- 

i. The terms and conditions of the Purchase Order to be implemented;

ii. The specific security requirements imposed by Europol with regard to the delivery of goods and/or performance or services. 

9. The Contractor must ensure that personnel proposed for performance of services under a Purchase Order (and any proposed replacement) has the professional qualifications and experience required, on the basis of selection criteria set out in Annex I (Tender Specifications). 

10.  In case of replacement of Personnel under a Purchase Order and unless expressly stated therein, all and any additional costs related to such replacement for whatever reason are the responsibility of the Contractor. 


11. In the event of disruption resulting from the action of a member of the Contractor's personnel performing services for Europol or in case the expertise of a member of the Contractor's Personnel does not correspond to the profile required by the Framework Contract or Purchase Order, the Contractor shall replace such personnel without delay or within a period as specified by Europol otherwise. Europol shall have the right to request the replacement of any such member of personnel, stating its reasons for doing so. Replacement personnel must be capable of performing services under the same contractual conditions. 

12. The Contractor is responsible for maintaining continuity of service performance and for ensuring that the personnel replacement process has no negative impact on performance and that a high level of quality is maintained at all times. The Contractor must ensure that knowledge and information are transferred from one member of the Contractor’s personnel to the other without any interruption in an efficient and smooth manner, at no cost and at the least disturbance for Europol. The Contractor is responsible for any delay in performance from the replacement of personnel in accordance with this Article.

Article 8: service level agreement
1. A Service Level Agreement (SLA) covering at least Europol’s minimum requirements set out in the Tender Specifications (Annex I) is attached as part of Contractor’s offer (Annex II).  The SLA sets out the levels for provision of services, the delivery procedures and the applicable service credits (or financial penalties, as applicable) for failure to meet the specified levels. 

2. The Contractor undertakes to comply with all the standards and service levels indicated in the SLA. Non-compliance with the SLA provisions shall be deemed unsatisfactory performance under the Contract. 

Article 9: Liability

1. Any limit of liability introduced by the Contractor shall be reciprocal and applied in relation to any liability of Europol under the Contract.  

2. Europol agrees to comply with the reasonable technical instructions of the Contractor (including provisions which forbid Europol with interfering with equipment up to the ISPRA point).  Any areas of forbidden usage must be clearly notified in writing and any specific technical instructions required must be provided in English in advance.    If an action taken by Europol is reasonable and does not conflict with the reasonable technical instructions received in advance, Europol shall not be liable for any resultant damage.

3. If one of the parties fails to discharge its contractual obligations, the other party may place it in default by sending a notice of default. The notice of default will be given in writing, and the defaulting party will be given a reasonable period of time in which to discharge its obligations. The defaulting party is in default if it fails to discharge its contractual obligations by the strict deadline set in the notice. 

4. Notwithstanding the preceding, the defaulting party shall be deemed to be immediately in default, if (i) the Purchase Order specifies that time is of the essence or (ii) if the time limit by which the agreed services should have been performed and/or the agreed goods should have been delivered has been extended prior to its expiry by means of a written addendum to the Purchase Order. If the defaulting party fails to discharge its obligations by the end of the extended time limit, the defaulting party is held to be immediately in default from that date without the need for a further notice of default to be sent.
5. The Contractor shall take out and maintain insurance against risks and damage relating to performance of the Framework Contract as specified in the Tender Specifications. The Contractor shall take out supplementary insurance as reasonably expected according to standard practice in the industry. A copy of the relevant insurance contracts shall be sent to Europol if requested. The Contractor may not cancel the insurance or alter its terms to Europol’s detriment, for the duration of the Framework Contract including any renewal(s), without Europol’s prior written consent.
Article 10: LIQUIDATED DAMAGES

1. This Article shall not apply to matters covered by the SLA. For all such SLA matters, the service credits scheme [or penalty scheme] foreseen in the SLA shall apply.
2. With respect to other matters, Europol may impose liquidated damages if the Contractor fail to satisfactorily perform its contractual obligations within the time-limits specified in the Framework Contract or Purchase Order. Europol may impose liquidated damages for each and every calendar day of delay according to the following formula: 

0.3 x (V/d) 

V is the price of the relevant purchase;

d is the period for execution specified in a Purchase Order and the date of delivery or performance specified in the relevant Purchase Order, expressed in calendar days

3. If Europol wishes to impose liquidated damages, it must send written notification of its intention and the applicable amount calculated in accordance with the formula above. The Contractor may submit written observations on the formal notice within 30 (thirty) days of its receipt. Europol is entitled to apply liquidated damages if the Contractor’s written observations are not submitted within the deadline specified. 
4. Europol must consider Contractor’s observations in good faith and notify the Contractor in writing if it accepts the Contractor’s observations and therefore will not pursue liquidated damages or if it rejects such observations and decides to impose them. 

5. The parties expressly acknowledge and agree that any sums payable under this article are in the nature of liquidated damages and not penalties, and represent a reasonable estimate of fair compensation for the losses incurred due to failure to fulfil obligations which may be reasonably anticipated.

6. A claim for liquidated damages does not affect the Contractor’s actual or potential liability or Europol’s rights to terminate the Framework Contract and/or the Purchase Order.
ARTICLE 11: FORCE MAJEURE

1. Force Majeure shall mean any unforeseeable and exceptional situation or event beyond the control of the parties which prevents either of them from performing any of their obligations under the Framework Contract and/or Purchase Order(s), was not due to error or negligence on their part or on the part of a sub-contractor, and could not have been avoided by the exercise of due diligence.  Defects in equipment or material or delays in making it available, labour disputes, strikes or financial problems cannot be invoked as Force Majeure unless they stem directly from a relevant case of Force Majeure.

2. If either party is faced with Force Majeure, it shall notify the other without delay in writing, stating the nature, likely duration and foreseeable effects.

3. A party is not liable for any delay or failure to perform its contractual obligations if that delay or failure is due to Force Majeure. 

4. When faced with Force Majeure, the Contractor shall continue to perform its contractual obligations as far as is reasonably practicable, and shall seek all reasonable alternative means for performance of its obligations which are not prevented by the Force Majeure event. The Contractor shall not put into effect such alternative means without Europol’s prior written consent. 

5. Where the Contractor is unable to perform its contractual obligations owing to Force Majeure, it shall have the right to remuneration only for goods satisfactorily delivered and/or services satisfactorily performed.
ARTICLE 12: INTELLECTUAL PROPERTY RIGHTS

1. The parties hereby agree that no intellectual property rights are transferred by virtue of this Framework Contract. 

2. Each party shall be responsible for obtaining the necessary written authorisations and licenses from third-parties in relation to any used software, written information, drawings, diagrams, templates, processes, workflows and any other as may be used under this Framework Contract.

3. Each party undertakes to inform the other party of the existence or threat of any third party action or claim alleging an infringement of its intellectual property rights, which may affect the performance of the Framework Contract.
ARTICLE 13: e- PRIOR and communication
1. The Contractor must ensure that any communication of information, notices or documents under the Framework Contract is:

i. in writing in paper or electronic format in the language of the Framework Contract; 

ii. bear the Framework Contract number and Purchase Order number;

iii. sent by mail, email or – if expressly specified in the Tender Specifications or expressly requested by Europol in writing -via e-PRIOR; and 

iv. Formal notifications must be made in writing and sent to the other party by mail, with proof of delivery.

2. If a party requests written confirmation of an e-mail within a reasonable time, the other party must provide an original signed paper version of the communication as soon as possible.

3. Communication is deemed to have been made when the receiving party receives it.

4. E-mail is deemed to have been received by the receiving party on the day of dispatch by the sending party of that e-mail, provided that it is sent to the e-mail address of the administrative point of contact (Contract manager) as agreed by the parties beforehand. The sending party must be able to prove the date of dispatch. In the event that the sending party receives a non-delivery report, it must make every effort to ensure that the other party actually receives the communication by email or mail. In such a case, the sending party is not held in breach of its obligation to send such communication within a specified deadline.

5. Regular mail sent to Europol is deemed to have been received by Europol on the date on which the Europol Security unit registers it (date of Europol stamp).

6. Formal notifications are considered to have been received by the receiving party on the date of receipt indicated in the proof received by the sending party that the notification was delivered to the specified recipient. 

7. Submission of e-documents via e-PRIOR: If provided for in the Tender Specifications and if expressly requested by Europol, the exchange of electronic documents (e-documents) such as requests for services, Purchase Orders and invoices between the parties shall become automated through the use of the e-PRIOR,  either through web services (machine-to-machine connection) or through a web application (the supplier portal). 

8. If communication via e-PRIOR is hindered by factors beyond the control of one party, that party must notify the other immediately and the parties must take the necessary measures to restore this communication. 

9. If it is impossible to restore the e-PRIOR connection within 2(two) Working Days, alternative means of communication specified (i.e. e-mail or mail) will be used until the connection is restored. 

10.  If implementation of e-Prior is agreed between the parties, the parties agree that any e-document, including related attachments exchanged via e-PRIOR:

i. is considered as equivalent to a paper document; 

ii. is deemed to be the original of the document;

iii. is legally binding on the parties once an e-PRIOR authorised person has performed the ‘sign’ action in e-PRIOR and has full legal effect; and

iv. constitutes evidence of the information contained in it and is admissible as evidence in judicial proceedings. 

11. Authorised persons in e-PRIOR: The Contractor submits a request for each person who needs to be assigned the role of ‘user’ in e-PRIOR. These persons are identified by means of the European Communication Authentication Service (ECAS) and authorised to access and perform actions in e-PRIOR within the permissions of the user roles that Europol has assigned to them. User roles enabling these e-PRIOR authorised persons to sign legally binding documents are granted only upon submission of supporting documents proving that the authorised person is empowered to act as a legal representative of the Contractor. 

12. Additional specific provisions with regard to the e-PRIOR and its use by the parties may be agreed at a later stage, by means of written addendum to this Framework Contract.

ARTICLE 14: Recovery

1. If total payments made exceed the amount actually due, the Contractor shall reimburse the appropriate amount in EURO on receipt of a debit note sent by Europol.

2. Before recovery, Europol must formally notify the Contractor of its intention to recover the amount it claims, specifying the amount due and the reasons for recovery and inviting the Contractor to make any observations within 30 (thirty) days of receipt of Europol’s notification. If no written observations have been submitted or if the observations are considered inadequate and Europol decides to pursue the recovery procedure, it must confirm recovery by means of a debit note issued to the Contractor specifying the date of payment. The Contractor must pay in accordance with the provisions and by the deadline specified in the debit note.
3. In the event of failure to pay by the deadline specified in the request for reimbursement, the sum due shall bear interest at the rate indicated in Article 5 (5) (“Payment and invoicing”) above.  Interest shall be payable from the calendar day following the due date up to the calendar day on which the debt is repaid in full. In the event of failure to pay by the deadline specified in the request for reimbursement, Europol may, after informing the Contractor, recover amounts established as certain, of a fixed amount and due by offsetting, in cases where the Contractor also has a claim on Europol that is certain, of a fixed amount and due.

Article 15: Professional conflicting interest

1. Professional conflicting interest means any situation in which the Contractor’s previous or on-going professional activities affect its capacity to satisfactorily perform services under this Framework Contract. 

2. The Contractor must take all necessary measures to prevent any situation of Professional conflicting interest.  

3. Any situation constituting or likely to lead to a Professional conflicting interest in the implementation of the Framework Contract must be notified to Europol in writing without delay. The Contractor shall immediately take all the necessary actions to rectify the situation. Europol reserves the right to any of the following actions: 

i. verify that the steps taken by the Contractor are appropriate; 

ii. require the Contractor to take additional steps within a specified deadline; and/or 

iii. decide not to place a Purchase Order, if the situation is not (fully) remedied to Europol’s satisfaction or if the Contractor fails to take the required additional steps within the specified deadline.

4. The Contractor shall pass on all the relevant obligations in writing to its personnel, to any natural person with the power to represent it or to take decisions on its behalf and to third parties involved in the performance of the Framework Contract, including its sub-contractors.  The Contractor must ensure that any such categories of persons are not in a situation which could give rise to Professional conflicting interests.

Article 16: Checks and audits

1. Europol may check or require an audit on the implementation of the Framework Contract. This may be carried out either by Europol own staff or by any other third-party authorised to do so on Europol’s behalf. 

2. Checks and audits may be initiated during the implementation of the Framework Contract, at any moment and up to 5 (five) years after the final payment under the last Purchase Order. 

3. The audit procedure shall be considered initiated on the date of receipt by the Contractor of the relevant letter sent by Europol as applicable. Audits are carried out on a confidential basis.

4. The Contractor must keep all original documents stored on any appropriate medium, including digitised originals if authorised under national law, for a period of 5 (five) years following the expiry date of the last Purchase Order implementing the Framework Contract. 

5. The Contractor must grant Europol staff and any authorised third-party personnel the appropriate right of access to sites and premises where the Framework Contract is implemented and to all the information, including information in electronic format, needed to conduct such checks and audits. The Contractor must ensure that the information is readily available at the moment of the check or audit and that the information is handed over in the format as requested.  

6. Europol shall draw up a provisional report on the basis of the findings made during the audit. The report shall be sent to the Contractor, who has 30 (thirty) days following the date of receipt to submit observations. The Contractor shall receive a final report within 60 (sixty) days following the expiry of that deadline.

7. On the basis of the final audit findings, Europol may recover all or part of the payments made and may take any other measures which it considers necessary.

8. The European Court of Auditors has the same rights as Europol, particularly right of access, for the purpose of checks and audits.

9. In addition, in accordance with Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot checks and inspection carried out by the Commission in order to protect the European Communities’ financial interests against fraud and other irregularities and Regulation No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations conducted by the European Anti-Fraud Office, the European Anti-Fraud Office (OLAF) may carry out investigations, including on the spot checks and inspections, to establish whether there has been fraud, corruption or any other illegal activity under the contract affecting the financial interests of the Union. Findings arising from an investigation may lead to criminal prosecution under national law. Investigations may be carried out at any moment within the period as specified at paragraph (2) above. 

Article 17: Alteration of Contractor’s Terms and Conditions, Assignment/sub-contracting

1. If the Contractor’s terms and conditions change or if the Contractor seeks to assign or transfer the Framework Contract without Europol’s consent, Europol shall, be entitled to terminate the Framework Contract (acting reasonably).

2. For the avoidance of doubt; Europol’s mandatory contract requirements set out in this document are not subject to any alteration or changes.    

3. The Contractor is entitled to sub-contract provided that this is foreseen in their offer or consented to in advance by Europol.  

4. In seeking consent for sub-contracting or assignations of contractual obligations, the Contractor may be required to provide evidence of financial strength and technical competence for the tasks sub-contracted.  As this was a tendered procedure, Europol’s consent to a transfer or change to the party delivering under the Framework Contract cannot be forced. If assignation or sub-contracting is not consented to by Europol, on reasonable grounds, Europol shall be entitled to terminate the Framework Contract and shall be required to make payment of all services received prior to the date of termination.

Article 18: Suspension

1. The Contractor may suspend the performance of the Framework Contract and/or Purchase Order or any part thereof if a case of Force Majeure [as specified at Article 11 above] makes such performance impossible or excessively difficult. The Contractor shall notify Europol in writing about such suspension without delay, giving all reasons and details and the envisaged date for resuming contractual performance. Once the circumstances allow performance to resume, the Contractor shall inform Europol immediately, unless Europol has already terminated the Framework Contract and/or the Purchase Order.  

2. Europol may suspend the performance of the Framework Contract and/or Purchase Order or any part thereof in the following cases:

i.
if the underlying contract award procedure or performance of the Framework Contract and/or Purchase Order prove to have been subject to Substantial errors, Irregularities or Fraud. For purpose of clarification, these terms shall be as defined in the relevant EU legislation, namely: 

- Substantial error: any Contractor’s infringement of a contract provision resulting from an act or omission, which causes or might cause a loss to the European Union’s budget; 

- Irregularity: any Contractor’s infringement of a provision of EU law resulting from an act or omission, which has or would have, the effect of prejudicing the European Union’s budget;

- Fraud: any Contractor’s  intentional act or omission affecting the EU financial interest relating to the use or presentation of false, incorrect or incomplete statements or documents or to non-disclosure of information in violation of a specific legal obligation;  
ii.
in order to verify whether presumed Substantial errors, Irregularities or Fraud (as defined herein) have actually occurred; 

iii.
where there are reasonable grounds to believe that Contractor’s Personnel are in breach of obligations of security and confidentiality or other security reasons, either related to Europol’s activity or to the Europol’s Premises;

vi.
Force Majeure, in accordance with Article 11 above.
3. Suspension shall take effect on the day the Contractor receives formal notification, or at a later date where the formal notification so provides. As soon as possible, Europol shall either give notice to the Contractor to resume the work suspended or inform the Contractor that it is proceeding with termination of the Framework Contract and/or the Purchase Order.  If the latter, Europol shall provide its reasons to the Contractor. The Contractor shall not be entitled to claim compensation on account of suspension of the Framework Contract and/or Purchase Order or of any part thereof.
ARTICLE 19:  Termination

I. Termination by Europol:

1. Europol may terminate the Framework Contract and/or a Purchase Order in full or in part in the following circumstances: 

i. If the Contractor or any person that assumes unlimited liability for the debts of the Contractor is in one of the situations provided for in  points (a) and (b) of Article 106 (1) of the Financial Regulation
; 

ii. If the Contractor and any person who has the power to represent the Contractor or to take decisions on its behalf  is subject to any of the situations provided for in points (c) to (f) of Article 106 (1) or to Article 106 (2) of the Financial Regulation;

iii. If the procedure for awarding the Framework Contract or implementation of the Framework Contract by Purchase Orders prove to have been subject to Substantial errors, Irregularities or Fraud (as defined in this Framework Contract); 

iv. If the Contractor does not comply with applicable obligations under environmental, social and labour law established by European Union law, national law, collective agreements or by the international environmental, social and labour law provisions listed in Annex X to Directive 2014/24/EU; 

v. If the Contractor is in a situation that could constitute a Professional conflicting interest, as specified in Article 15 above;
vi. If a change in Contractor’s legal, financial, technical, organisational or ownership situation is likely to substantially affect the implementation of the Framework Contract or substantially modify the conditions under which the Framework Contract was initially awarded; 

vii. In the event of Force Majeure, if the Contractor is not in position to fulfil its obligations as originally agreed and any necessary contractual amendments would result in unequal treatment of tenderers;

2. In addition to the reasons above, Europol may also terminate the Framework Contract and/or Purchase Order in full or in part, in the following circumstances: 

i. If the Contractor does not perform the Framework Contract and/or a Purchase Order in accordance with the contractual provisions and/or the requirements in the Tender Specifications; 

ii. If the Contractor is unable, through its own fault, to obtain any permit or license required for the satisfactory performance of the Framework Contract and/or Purchase Order;

iii. In the event of Force Majeure, where either resuming performance is impossible within 15 (fifteen) Working Days after the starting date of the Force Majeure; 

iv. Where the Contractor is in serious breach of the obligations under Article 6 above (“Security, Confidentiality and Data protection”). The seriousness of the breach is solely assessed by Europol.

3. Termination of the Framework Contract and/or Purchase Order is done upon formal notification to the other party specifying the intended date of termination and grounds. 

4. If termination is intended for non-satisfactory performance of contractual obligations, the formal notification shall specify a reasonable deadline for performance of contractual obligations by the defaulting party. Unless expressly agreed otherwise in writing, termination shall occur on the date provided as deadline, if the defaulting contracting party fails to perform its obligations by such deadline. 

5. Without prejudice to other provisions in this Framework Contract, the Contractor is liable for damage incurred by Europol as a result of termination of the Framework Contract and/or Purchase Order. Europol may claim compensation for such damage and recover any sums already paid to the Contractor under the Framework Contract and/or Purchase Order. Europol may engage a third-party to deliver the goods or perform (or complete, as the case may be) the services initially covered by the Framework Contract and/or Purchase Order. Europol shall be entitled to claim from the Contractor all extra costs incurred in doing so, without prejudice to any other rights or guarantees enforceable under the Framework Contract.

6. On receipt of the letter terminating the Framework Contract and/or Purchase Order, the Contractor shall take all appropriate measures to minimise costs, prevent damage, and cancel or reduce its commitments. 

7. The Contractor is not entitled to compensation for any loss resulting from the termination of the Framework Contract and/or Purchase Order, including loss of anticipated profits.  

8. In case of joint tenders, Europol may terminate the Framework Contract and/or a Purchase Order with each member of the group separately on the basis of paragraph (1) (i), (ii) and (iv) above.

ARTICLE 20: Applicable Law and Jurisdiction
1. The Framework Contract is governed by European Union law, complemented where necessary by the law of the Netherlands.

2. Any dispute between the parties resulting from the interpretation and/or application of the Framework Contract which cannot be settled amicably shall be brought before the courts of The Hague.
3. In addition to the court proceedings mentioned in paragraph 2 above, the Contractor may submit a complaint to the European Ombudsman (www.ombudsman.europa.eu). The European Ombudsman investigates complaints about maladministration in the EU institutions and bodies.

Article 21: Severability 
If any of these requirements is, for any reason, held to be illegal, in full or in part, or invalid, or if its legality or validity is otherwise affected, the validity of the remaining mandatory requirements shall not be affected. In such cases the parties agree to negotiate in good faith in order to replace the invalid requirement with a requirement that comes closest to the intent and purpose of the parties. 

For Contractor
For Europol

signature__________________
signature_________________

Done at ______ on______
Done at The Hague, on_____

In duplicate in English.

� Regulation (EU, EURATOM) No 966/2012 on the financial rules applicable to the general budget of the Union, as amended by Regulation (EU, EURATOM)  2015/1929 of the European Parliament and of the Council of 28 October 2015 at http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012R0966
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